VAT NEWSLETTER

Quick Fix regarding consignment stocks —

Implementation of a EU wide simplification rule
0412019

1 Background

In the case of a consignment stock, the parties usually agree that the supplier stores the goods at the customer’s
premises or close to them; that the supplier remains the owner of the stored goods until the recipient of the goods pulls
the goods from the stock, whereupon he becomes the owner. The replenishment of the stock then basically constitutes a
transfer of own goods where there is no transfer of title and, as yet, no supply of goods. The transfer of own goods
between EU Member States is deemed to be an intra-Community transfer of goods by the supplier according to Art. 17
EU-VAT-Directive. Only the pull of the goods from the warehouse constitutes a supply to the recipient, which is taxable
where the stock is located.

In some EU Member States — unlike in Germany — simplification rules are in place, according to which a direct intra-
Community supply to the recipient is assumed upon the pull from the stock and the intra-Community transfer of own
goods is disregarded. However, not all of the EU Member States have such a rule and furthermore, the conditions to be

met, differ. Thus, an EU-wide simplification rule will be implemented.

2 Definition of consignment stock

There is no legal definition as to what is meant by “consignment stock”. The newly included Art. 17a of the EU-VAT-
Directive defines, for the first time in para 2, to which transactions the simplification rule is applicable. Thus, it is irrelevant
whether one speaks of a consignment stock or e.g. a call-off stock, a vendor managed inventory or other warehouse
constellations. In a nutshell, the only thing that matters is whether the goods are transported to another EU Member State

in order to be supplied, at a later date subsequent to arrival, to a recipient who is entitled to take title to the goods.
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However, the most recent Federal Fiscal Court case law as regards warehouse constellations (see KMLZ Newsletter
03/2017 and 10/2017) is, in no way, obsolete and therefore must still be taken into consideration. If the acquirer is already
known prior to the transport to the stock, e.g. due to a binding purchase agreement, the supply to the acquirer cannot be
carried out subsequent to arrival and Art. 17a of the EU-VAT-Directive therefore does not apply. The supply is then
deemed to be rendered where the transport commences and not with the pull from the stock. The only question remaining

is if the other EU member states take the same view.

3 Further requirements
Whether or not the simplification rule is applicable, also depends on other requirements. Insofar, a certain degree of risk
exists that the supplies will be deemed to be taxable domestic supplies from the stock if the requirements have not been

met. The following further requirements — and thus also related risks — arise from Art. 17a EU-VAT-Directive:

Requirements Risks
Supplier is not established in the ship-to country Fixed establishment in the ship-to country is subsequently
determined

VAT ID of the acquirer is known at the start of transport VAT ID of the acquirer not recorded, is changing or

becomes invalid

Supplier records transfer of goods in consignment Submission of incorrect EC sales list
register acc. To Art. 243 (3) and reports supply in EC

sales list

Supply is carried out within 12 months of arrival Goods are stored in excess of 12 months
Supply only to predetermined acquirer Sale from stock to other customers
Goods not supplied are transferred back to original Transfer to another country

departure country

Goods do not disappear Destruction, loss, robbery

It should be noted that the intra-Community transfers of goods, which have subsequently occurred by not meeting the
requirements, are subject to VAT if, at this time, the supplier does not have a VAT ID of another EU Member State. In
such a situation, no VAT deduction would be possible and the supplier would ultimately be charged with VAT (see KMLZ
Newsletter 01/2019).

In order to avoid these risks, entrepreneurs may waive the application of the simplification rule. Since the rule is not
optional, but mandatory, one can only deselect it by deliberately not fulfilling certain of the requirements mentioned above.

This should be considered if it is clear, from the outset, that certain requirements cannot always be met.

If companies wish to make use of the simplification rule, they should make appropriate preparations in order to be able to
fulfil the requirements on a permanent, ongoing basis. It may be possible to guarantee meeting the time limit by a
contractually agreed pull fiction before the end of the 12 months. The remaining requirements would actually have to be
fulfilled and therefore have to be secured by implementing supporting processes. It remains to be seen to what extent the
formal requirements, such as the reporting in the EC Sales List and registering in the Consignment Register, can be

subsequently fulfilled by correcting an initially incorrect EC Sales List or by supplementing the Consignment Register.
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